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Enforcing Minimum Notice Provisions in
Employment Agreements

From time-to-time, the Courts of this jurisdiction reward employers for having
the forethought to enter into employment contracts with their employees that
limit their obligations to give notice of termination of employment.

In Mesgarlou v. 3XS Enterprises Inc. (c.o.b. UCC Total Home of Ottawa), the
plaintiff employee signed an employment contract with the defendant employer
which stipulated that “[a]fter the first three (3) months of employment, both
parties shall give notice in accordance to the Ontario Employment Standards Act

prior to terminating the employment agreement.” The plaintiff was a sales
manager of slightly less than one year’s service when the defendant terminated
him without notice or cause.

The defendant argued that the plaintiff was entitled to only one week’s notice
under the Employment Standards Act (“the Act”), while the plaintiff argued that
he was entitled to damages under the common law since the employment
contract was vague and thus void.

Rutherford J. held that the employment contract was valid and therefore the
plaintiff was entitled to only the minimum notice requirements under the Act.
He found that the “simple language” under the contract was “a sufficiently clear
and unambiguous provision as to rebut the common law presumption that
reasonable notice is required to terminate the employment.”

The Court emphasized that the plaintiff had an opportunity to review the
employment contract; indeed the plaintiff was given a few days to sign the
contract, during which time he brought the contact home. The plaintiff used
this opportunity to receive professional tax advice. Although he did not seek
legal advice, Rutherford J. held that this was the plaintiff’s personal decision
that should not void the contract.

Furthermore, the Court found that the plaintiff was a sophisticated and skillful
bargainer. In fact, the plaintiff was able to use these skills to double his salary.
Judging from the success the plaintiff had in salary negotiations, the court ruled
that the plaintiff was not in a vulnerable bargaining position vis-à-vis the
defendant. Judgment in only the amount of $2,477, representing the statutory
minimum one week of pay in lieu of notice, was ordered.



The foregoing provides only an overview. Readers are cautioned against making any decisions based on this material alone.
Rather, counsel should be consulted.
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1. It is extremely important to have a clear contract with termination provisions that are unambiguous and
complete.

2. Obtaining a signature on the employment contract should never be considered a mere formality. The employee
should be given ample time to read, ask questions about and review the contract. An opportunity to seek legal
advice should also be provided. This is particularly important for prospective employees who are less
sophisticated, or in a more vulnerable position vis-à-vis the employer.

Written by Darryl Hiscocks and Ivan Luksic, student-at-law.

For further information on these or other labour and employment matters,
please contact one of the lawyers listed below:
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