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in a material respect. The second and third parts of subsection 74.01(1) deal
with claim substantiation and warranties in advertising.

1. Misleading Advertising

The basic prohibition against misleading advertising in subsection
74.01(1) states that:

A person engages in reviewable conduct who, for the purpose of promoting,
directly or indirectly, the supply or use of a product or for the purpose of
promoting, directly or indirectly, any business interest, by any means whatever,
makes a representation to the public that is false or misleading in a material
respect.

The first element of this offence requires that the representation be for
the purpose of promoting the supply of a product or any business interest.' This
broad wording is easily satisfied. For example, the primary purpose of a rep-
resentation may be to disseminate information about the product in a non-
marketing context, but arguably this also indirectly (if not directly) promotes
the supply or sale of the product.?

The second element requires that the representation be made to the
public. Subsections 74.03(1), (2) and (3) broaden this concept by deeming
certain conduct to be a representation to the public, such as private communi-
cation between a salesperson and consumer.? The courts have also taken a broad
approach to defining the public. For example, in R. v. Shell Canada, a letter
written by Shell to holders of its credit card was considered to be arepresentation
made to the public.?

The third element requires that the representation be false or misleading.
The test for determining whether the representation is false is an objective test
—it1s either correct or it is not. The test for determining whether arepresentation
is misleading is subjective, with the court considering all the circumstances
surrounding the representation including its actual meaning and any inferences
to be drawn from the representation.’

Subsection 74.01(6) states that both the literal meaning and the general
impression conveyed by an advertisement must be considered in determining

1 Competition Act, s. 52(1.2), specities that making a representation includes “permit-
ting a representation to be made”. This extension of the interpretation.of making a
representation applies to both the criminal and civil misleading advertising tracks.

2 R.v. Park Realty Lid. (1978), 43 C.P.R. (2d) 29 (Man. Prov. Ct.).

3 Competition Act, s. 74.03(1)(d).

4 (1972), 5 C.P.R. (2d) 217 (Ont. Co. Ct.).

5 R. v. Independent Order of Foresters (1989), 26 C.P.R. (3d) 229 (Ont. C.A.).





























































